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THE CLERK: All rise. The Environmental
Bppeals Board of the United Statee Environmental
Protection Agency ig now in session for hearing, in
re: Qonsent Agreementsg and Proposged Final CGrders
for Animal Feeding COperations; Congent Agreemsnt
and Final Order, CAA-Headguarters-ZJ005, CERCLA-
Headguartere-2005, EPCRA-Headguarters-200%;
Honcorable Judges Anna Wolgast, Ed Reich, Kathie
Stein, presiding.

Please be zseated.

JUDGE REICH: Good morning. As the Clerk
juzt noted, we will be hearing discussion this
morning based on the gubmiesion to the Board from
Grant and Nakavalma (ph}) that was dated November 4,
2005, angd filed with the Eoard on Novewmber %, 2005.
That meworandum transmitted 20 CAFQ=, which we
understand to be the leading edge of a slew of
additional CAFOs.

FPursuant o the Board’'s order of November
18, 2005, we, among other things, scheduled this

hearing and on December 3th we igsued an orderx
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allocating time for Lhis hearing.

We hawve three participants in this
hearing. The first is EPA's Office of Compliance
and Assurance. The gecond are counsel from Crowell
& Moring, who I understand represents six of the 20
named respondents. And as the hearing goes on,
they may just refer to that group collectively as
the respondents, recognizing that it'e actually
only a suhset of the 20 respondents,

And then finally, we have received g
letter and a request to participate from a group of
community environmental groups that refer to
themselves, cocllectively, as AILR. And while we
denied intervention, we did approve their
participation in this hearing as well as their
regquest to submit a brief responding te the brief
that we had just received from the Agency. So
thoge are the participants this morning.

In accordance with the Decewmber 8 order,
we’'re goling to proceed slightly differently than we
normally would were this an orxal argument. I

agsure you that this is going to be harder on us
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than it is on you because it’s geolng toe require us
to exercige a certain amount of uncommon self-
resgtraint during vyour presentations.

Rather than do what we normally do in an
oral argument where we allocate time that’'s really
combhined time for both argument and guesticns--as
you probabkly know really means the first time you
stopped to take a breath we’re jumping in guestions
and that’s the end of your presentation--we’'re
actually going to give you a pericd of time to make
a brief presentation, as outlined in the corder
without interruption, and we will have, basically,
an off-the-c¢leock period for the Board to ask
whatever guestions the Beoard feels would bhe useful
to it, and that'e how we'll proceed.

The order of proceeding would ke CECA
first, and then coungel for resgpondents, and then
counsel for AIR, And as we noted, CECA can take up
to five minutes at the end for rebuttal. They
don't have to regerve time for rebuttal where the
Board may, on ite own initiative, ask QECA to

regpond to additional guesticng basged on what
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evolveg during the courze of the hearing.

S0 with that by way of bkackground, let me
apk counsel for CECA to cowme to the podium,
identifv themselves for the record, and then they
may proceed.

MR. KAPLAN: May it please the Eoard, my
name is Robert Kaplan. I awm the Director of the
Special Litigation and Prodjects Divigion in the
Office of Compliance and Assurance. With me at
counsel’s table is Bruce Fergusocon of the same
divigion.

We geask the Bozrd'szg approval for 20 animal
feeding operations settlement filed with the Board
on November %th. The Board has asked us three main
guestions. Qur answerg to these guestions made
glear the Beoard has authority to approve the
settlements. I will address the scope of the
Board’'s review ag well as one additicnal peoint: the
allegationg against the respondents,

If the Board pleases, Mr. Ferguson will
address the penalty aspects in the time that’s

remaining.

MILLER REFQRTING CTO., IHQ,
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Let me first say these arguments and
agreements achieve outstanding results for the
environment. We are here faced with an entire
industry that has for a number of reasons not
applied for and obtained clean air permits, and for
the most part has not reported their emissions
purguant ko CERCLA and EPCRA. If approved by the
Board, these agreements, the first will a slew
referenced by the Board, sgome 2700 companies
representing some 600--cr 6,800 farms across the
country, will put these farms on the road to
compliancee. This will occur guickly and
efficiently representing a win for the environment
and a lewvel playing field for all participants.

The most important part of the agreements
is a nationwide monitoring study that will take
plage, carried out pursuant toe EPA protocols hy the
best scientiats in the field. This will occur far
fagter and more certainly than any other means
available to OECA.

I now turn to the guestlons asked of us by

the Board, and I will touch on the first two

HILLER REPORTING 0., IHC.
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WASHINGTON, D.L. 20003
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gquestions asked by the Board and try not to repeat
what we sgaid in the brief and instead provide some
further examples of why thiz is both approvable by
the Board and also satisfy the reguisites of Part
22,

The first is a straightforward
construction of what we submitted. We contend that
thesge are adwinistrative penalty orders--and these
administrative penalty ordersg are APOg, as I['11
rafer to them--c¢ontained within them conditions.
And the conditions are all part of a very large and
elaborate complex covenant not to sue. 5o again,
an APO with conditions. There is clear authority
for putting conditions on an AP0, and that's found
in Section 113{d) of the Clean Air Act. And if I
might just read cone key provision, 1t savs;:

"The adminisgtrator may compromise, modifyv,
or emit, with or without conditions any
administrative penalty which may be imposed under
this subksection." 8o the authority exists to
condition AFPOs.

We advance alsc two alternative arguments

MILLER REPORTING 0, , INC.
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in addition bte that APC argument. This is either
an ACQO, administrative compliance order, pursuant
to Section 113(a) of the Clean Airx Act that the
Board may approve pursuant to itg delegations and
the c¢rop; or again, the alternative, the Director
of the E8pecilial Litigation and Project Diwvision, has
autherity delegated down from the administrator to
the a4 for Enforcement te the division director
level, as it made c¢lear in our briefs. So this may
be considered an APD with an ACO that has been
effectuated-issued by the division director.

Let me now turn to Part 22 and just wvery
gquickly recap their argument. In the ugual
settlements, partlies agree to compromise claims
before they are fully developed, and that’'s exactbly
what we'wve done here, We are leveraging our scarce
enforcement resgources into a much larger and global
settlement against not entire industry a large
component of the industry that have come to us as
individuals and signed congent agreements.

Section 22.18¢{B) {2) imports provisiona and

incorporates, by reference, provisions of 22.14,

MILLEE REFORTING CC,, IHNC.
7i% - 8TH STREET, &8.E.
WREHINGTON, D.O. 20003

f203) S4E-6G6H
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and we've satisfied each of those conditions in
22,14, Paragraph 3 makesg clear the sections
avthorizing what we ve done. We've alse set out
specific references to each provision in paragraph
4, whiech allegez certain potential violations read
together with the covenant not to sue. And
paragraph 26 makes clear that we have set ocut five
allegations.

We've algo set out a factual basizs for the
allegations, and the factual bkasls is contained in
the attachment A of the agreement set out by each
of the respondents.,

With the remalining time, let me turnm it
over to Bruce Ferguson, who will discuss gome--
{inaudible})--agpects. Thank vyou.

MER. FERGUSOM: Thank yvou. The penalties
zet forth in the proposed agreements follow the
statutory penalty c¢riteria and are generally
consistent with the AP0 agency penalty policies.
We did deviate from theosge poliecies in not applving
the specific penalty tables and matrices but 4did so

for compelling reasons.
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Penalties are azgsesced per farm. The
amount that is aessegsed for each farm goea up,
depending on the numbker of animalg housed at the
farm. Consegquently, respondents who own larger
farms or more farms pay more than regpondents whe
gwn smaller faxrms or fewer farms,

The zc¢ale penaltles are based on the
statutory criteria set forth in the Clean Air Act,
CERCLA and EPCRA, and in the appligcable penalty
palicies. These criteria are almost identical for
each statute and the corregponding agency penalty
pelicies. They include size of vielator, ability
to pay, gravity or extent of wviolation, history of
noncomplliance, economic benefit and other factors
ags justice may require, which under the applicable
penalty policies include litigaticon, risk, degree
of cooperation, and other factors--other mitigating
factors.

The s¢ale of penalty is based on the gize
of the farm and the number of farms owned, directly
related to the size of the viclator and the ability

to pay. They also relate to the gravity and extent

MILLER REPORTING 0., IHC.
735 - YTH STREET, 5.E.
WASHINGTON, D.£. 20003
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of the wvieglaticon in that larger farms and
respondents owning meore farms are more likely to
exceed applicable regulatory thresholds and by
larger amounts.

With respect te history of noncompliance,
none aof the 20 regpondents has been cited before by
EFA or state providing lawsg pertaining the air
emissions.

Finally, it is not possgible to determine
egconomic bensefit because of the problems in
determining the exact compliance atatus of
individual farmg and because the contrcllad
technologies are unknown at this time, The
penalties were appropriately mitigated, based on
mitigating factors found in the statute and penalty
policies, in particular litigation risk and
falrness. It iz unrealigtic to expect that we
would be able to obtain significant penalty awards
from the courts, given the current state of
knowledge, or rather lack of knowledge regarding
AFQ emissions.

Moreover, for the same reasong that we

MILLER REPORTING 0., INC,
735 - BTH STREET, S5.E.
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were struggle ({sic}) in pursuing litigation, these
respendents have been historically unable to
determine their compliance statug. It would be
unfair to expect these regpondents to pay large
penalties when it is currently practically
impossible for the vast majority of them to
determine whether they’re in compliance with the
Clean Air Act, CERCLA or EPCRA.

With respect to the AFO penalty policies,
we applied the penalty criteria set forth in those
policies. We were not able to apply the specific
penalties peolicies, matrices and tables in those
policles because of the lack of information
regarding the emigsiong coming from these
facilities. The c¢rop allows, and the Board has
consistently found, that we may deviate from
applicable penalty policies if we state the reasons
for deing 802 and those rezsons are compelling.

Thank vou for allowing me and Bob to
preszent OECA's wviewsz on the penalties set forth in
the proposed agreement, Mr. Kaplan and I would ke

happy to respond to any gquestionsg from the Board on

MILLEE REPORTING 0., INT.
735 - BTH STREET, &.E.
WASHINGTON, D.C. 20003
[202) S46-GEBE
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the matters we address teoday or any other matters
related to the proeposed agresaments.

JUDGE REICH: Thank wvou. I have a few
questionsg. I'm sure the other judges do asg well.
Many of my guestions may be in the area that Mr.
Kaplan would want to cover., He may want to coms to
the podium, and whichever--both stay and whichever
one ig appropriate, go ahead and answer.

The first couple of guestions I have
really go to understanding what you're =zaving about
the nature of what’s being presented to us ag an
APQ, You make the point in your brief with us that
in your view the agreements don’t ceontain
enforceakle compliance aspects had anything that
ralates tc compliance is a condition of the
covenant not to sue, as cppo2ed toe &, quote,
"enforceable," unguote, part of the order.

I'm a little puz=zled why the order, themn,
contains all of this language that’s not an
enforceable part of the order, and why the
monitoring program which seems to go te the heart

of the covenant not to sue isg actually in the

MILLER REPORTING CO,, INC.
735 - ATH STREET, S5.E.
WASHINGTON, D.C. 20003
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sectlion that starte "Final QOrder." So if anything,
I mean appearance-wise, it gseemsg like it’'s clearly
part ¢f the order, per se.

Sc can you help me out understanding
really what you think 1s an enforceable part of the
order that you're asking ug te addresa?

ME. EKAFLAN; ¥Yes, Your Honor. I'd say the
enforceable aspects under our argumenk that this is
an APC with conditiong are just the penalty
provisions. The penalty provisions are found in
paragraph 48 of the agreement, and made effective,
really, by paragraph 51 of the agreement.

Paragraph 51 of the agreement contains all
the aspects that are enforceable. We can proceed
by civil action if there’s a fallure to pay under
paragraph 48. That’s in contrast to paragraph--can
you turn the monitors on, oy is the monitor on?--
okay--thatfs in contrast to paragraph 37.

Paragraph 37 makes clear.

{Comments about the monitor.) Let me

continue on, and we’'ll see 1f we can get that up

later.

MILLER RERPORTING C0., INC.
735 - &#TH STREET, S.E.
WARSHINGTON, D.{. 20003
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Paragraph 37 which you have before you
makes ¢lear that anything else contained in the
order, any nonpenalty provisions, are sgpecifically
just provigions contained within the c¢ovenant not
to sue., So the penalty, if vou will, the
enforcement mechanism for ensuring compliance with
the agreement is neot stipulated penalties, is not
an action te enforce the court but rather are the
unwinding of the covenant not to sue if anvone
fails to comply. And that‘s the basis of our
argument that there are penalty aspects that are
enforceable and every other aspects that arse
nonenforceakble.

Let me address your conceril.

JUDGE REICH: @Let me just--before vyou do
that, it sounds like what you are saylng as you
basically got the nucleus of what vou consgider to
be, duocte, "enforceable," unguete, which is about,
you know, a page long. And vou have all of this
additional stuff within the context of what’s
called a CAFO that not intended to be enforceable.

I'm wondering why we’re structured that

MILLER REFPOQRTING CO., INC,
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Way.
Wag there ncot gome separate document apart from a
CAFO that you could not have used for things that
aren’t intended te bhe enforced?

MR. KAPLAN: Let me apologize if the
document was unclear in anyway. Az far as the
structure goes, we, Iin our brief to the Beard,
thelr supplemental brief, stated that OECA would b
pleased to provide a formal order that divides the
two, So if there is some unclarity in the way
we've structured 1t, the ¢overing or blanket order
that the Board would enter would make clear which
parts are intended to be enforceable as AC0O, which
parts are intended to be enforceable as AFQD.

Let me alsoc just add that there are
alternative arguments as well that would include
the ACO aspects, and we could divide those out as
well,

JUDGE REICH: Very well. Dkay. Let me
ask ancther qguestion, and I711 see if the other
judges have guestions before I c¢ontinue.

Goling back to what you said about

MPILLER RERORTING 0., INC,
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WASHINGTON, D.O. 20003
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22.18(B} {2}, and you made a reference there to the
fact of in settlements a case may not be fully
developad or something along those lines. It geems
to me that, typically, the Agency is at least at a
point where it believes it can allege a violation.
The other party may nhot agree with it. ¥You may not
get to the polnt where anybody has to put on proof
becausae vou're settling it, but at least the
premise 13 the Agency sort of alleges a viplation,
and that’s what 22.14 contemplates.

Here, for the reascns that you'wve fully
explained, it does not appear that the Agency has a
high encough confidence level to be abkle teo allege a
vioclation. At hest, you can allege, egsentially, a
potential wviclation, and vou give in the submission
that we recently received an explanation for why,
what should be logked for in the context of the
settlement i3 different than what wyou would expect
in an adversarial situation where the party has to
file an answer, and the issue i3 going to be
litigated,

But my guestiomn 1s, where do we find that

MILLER REPORTING CO., INC,
735 - 4TH STREET, 5.E.
WASHTWETOR, D.C. 20003
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in Part 227 In 22.18(B) (2), which clearly relates
to settlement, when it refers back to 22.14, it
doesn’t make the distinction that yvou’re making.
It doesn’t say, vou know, follow 22.14 except thart,
vou know, vou don’t have to relate the wviolation;
vou <¢an iLdentify a potential wicolation. 8o how do
I get past
the language in Z2.14 which seems to reguire more
than just lidentification ofF a potential vioclation,
or do vou feel that identifying a potential
violation ig an allegation of a wvioclation that
satigfieg 22.147

ME. KAPLAN: Ag far as 22.14 goes, we
believe that we have alleged facts and law
aufficient te satisfy the conditions ilmported in
22.18{B){2). And the crucial link here is a number
of studies that conclude, based on ocur familiarity
with the industry, our knowledge of the industry.
that we have encugh to say that the respondents
have exceeded thregheolds, potentially. We don-'t
have enough to pin it down with precision, with

absolute accuracy, and that’s what we usually find

MILLER REPOQRTING O, INC.
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in a settlement. The claims are not sa developead,.
And I would there reference the recent
Chevron decision in the Northern District of
California where EPA did some investigation of
benzinichabs at a single refinery, and inc¢luded
within the settlement all refineries for both
crackers and heateras and boilers, things that had
noet been ilnvestigated by EPA, And the court there
found that that was a reascnable way to progceed.
And I would submit that it s often the
cgase that QOECA haga encugh guantum of proof to
allege a potential vigclation at a certain location-
-and that’s certainly what we’ve done here--without
heing able to prove it to a certainty, or find it
wlith accuracy and precigion that one would find if
we did have amissicons factors.
So the first ansgwer 1s I think we have
alleged the guantum of proof reguired by 22.14,
Second, I think it's very, very important
to go back to the pringiples underlying the
incorporation by reference in 22.14, and that's to

create a clear public record. It's not to apprise

MILLEE REPORTING CC., IHC.
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WASHINGTON, D.C. 20003
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the defendant of--or respondent, I should sav--of
encugh of the allegations such that they can
formulate an answer pursuant to 22.15; inegtead the
policy congiderations here are that we create the
recard.

And here we've created a very, very clear
public record in every instance., ©50.7, 28 CFR 50.7
ig the Department of Justice’s regulation that is
followed when you file a consent decree. That'a
sort of the benchmark for Clean Water Act/Clean Aixr
Act agtiong that provide injunctive relief. Here
we’ve not only met that standard as far as putting
the brief in that--oxr putting the proposed

agreement in The Federal Register, but we’wve also

taken commenkt, extended the comment period and
released the document that we intended to propose
twice, long before The Federal Register
publication. 8o I think we’ve wet and exceeded the
standard by which publie records are judged.

JUDGE REICH: Let me see 1f my colleagues
have any dquestions.

JUDGE WOLGAST: dJuet a follow-up on that.

MILLER REPORTING CQ., INC.
735 - 8TH STREET, 5.E.
WASHINGTON, D.C. 20003
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Are therxe other instances--and mavbe yvou would may
the Chevron, Northern Californiars such an
instance--where vou're relyving solely on potential-
-1 mean--it g2eems to me this iz a different
inatance where vou have a conecrete alleged
viglation, and then there are many other things
that could have been alleged that are then subsaumed
within a covenant not to sue. And I'm wondering,
are there other instances where vou're loocking
solely to potential wviclations?

ME. KAPLAN: You‘re asking if there‘s 3
predicate for--

JUDGE WOLGAST: Yeao,

MR. KAPLAN: --what we'wve Jdone? And I
would say in the audit pelicy context, the audit
policy CAPOs, we have alleged potential violations.
We have sought and the Board has approved CAPCs
that impose rconditicons as components of the
covenant not to sues. And we cited a number of
thogse c¢ages in the brief. T think we’ve got
Advanced Auto Parts as an example <of that type.

2ng I will concede that thisg iz much more

MILLER REPORTING CO., IH.
735 - 3TH STREET, &.E.
WASHINGTOW, D.C. 20003
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elaborate conditions impeosed than any of those
cages where there you had a conditieon subseguent.
You have to deo, say, an EMS, Envircnmental
Management S8ystem, where you have to do an audit,
but thosze are just 2maller instances of the same
thing we seek to do here.

JUDGE WOLGAST: ©On the covenant not to
gue--and I'm not sure who this should be addressed
to--1it covers violatiens and peotential viclations
up to what time or what day, as of when?

ME. KAPLAN: The covenant not to sue
reaches back to past wvioclationa and follows all the
way during the compliance schedule, essentially.
So two years of monitering and then 18 months the
EFA has to formulate emissions estimating
methodologies, then two things happen: The
respondents certify that they’'re in compliance and
they have neo further obligations, a2t which point
thelx covenant nct to sgue disasolves so that it
terminates for those folks that are in compliance,
or farms that find themselves out of compliance and

need to submit a permit application, the covenant

MILLER REPCRTING <O, , IHNO.
735 - BTH STREET, 5.E.
WASHINGTON, D.C. 20003
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not to sue followg the permit application, and
there’s a provisilon that says that the covenant not
to sue can last no longer than two vears and after
the permit application. 830 1f the permit ig
delayed for sowme reagon, it unwindsg after two
years. That traces the length of it.

JUDGE WOLGAST: Igan‘t that unusual in the
sense that I understand that there may be
conditions on the covenant not to sue, and some of
those are conditiong predicated on future events.
But--you c¢an correct me 1f I'm wrong--typically,
you would have a covenant that is as of the date of
the finalization of this order, and i1if there are
other compliance regquirements, then they become a
condition of the covenant net to sue as opposed to
addresgsging any violations that may occur during the
compliance period.

I hear vou saying that the covenant, in
sgsence, protects that AFOs from any violations
that occur pogt crder and during the compliance
period.

ME. KAPLAN: That is correct, and we, of

MILLERE EEPORTING CO., INC.
735 - ATH STREET. S.E.
WASHINGTOM, D.C. 20003
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course, would have no reason to pursue somebody
who's on the road to caompliance. I think we’'ve
done the same thing, at least in judicial decrees,
where we have allowed a compliance period and where
we promised not teo bring an action based on the
game set of facts for the same violation during
that compliance pericod.

And the same ig true here. We have--I
think the thing that might be a little bit
different is we have this two-year perind where
monitoring takes place as ocpposed to permanent
application. I would include that within the
compliance period because it’g a really =
fundamental premise of our allegations here. We
don't have enough right now to pursue these actions
based on emisesiong factors. So the two-year
monitering, I think, should be included within
reasconable coumpliance period for tChe same
viclatiaons.

JUDGE REICH: While we‘re on the fact of
the covenant not to sue, one of the things that I

know ralsed in the comment period on the January 31

MILLER REPORTING 30., INC.
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1 notice and addresged in your responss to comments

2 |was language that saild, gquote, "The agreement will

31 ||not affect the abkility of states or citizens to

4 flanforce cowmpliance with nonfederally-enforceable

5 state laweg exisgting, or future that are applicabkle

& toe AFOs." TUnguote., And that certainly has the

7 ||implication that it is intended to have a

8 ||preclusive effect as to the ability of states or

9 citizens to enforge federallyv-enforxrceabhle state

10 laws.

11 And I was wondering, is that, in fact,
. 12 ||your interpretation? Do you, in fact, think that

13 vou can, administratively, create a document with
14 that preclusive effect, consistent with the Clean
15 ||Air Act?

18 MR, KAFLAN: That’s a matter for the

17 ||district courts, and that’s not sgomething that EPA
18 (|has taken any position on. OECA, certainly, has
1% Jnot taken any position on that, and that language
20 |[|was intended to clarify something because--

21 JUDGE REICH; 5S¢ you have not represented

22 |(|to the respondents, for example, that part of what

MILLER REEPLETING (OO, , IMC.
735 - BTH STREET, 5.E.
WASHINGTON, L.C. 20003
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they get from this agreement 1s reposed from
potential citizen suit or state sult for these same
requirements?

MR, KAPLAN: Wa’'wve made no such
repredentation even to any respondenta,.

JUDGEE REICH: Okavy.

MR. KAPLAN: If I might, that language was
regponding to a comment who had concerns, or
several commenters, about what the statez could deo.
And I could see why Your Honor would see that it
gives rise to that inference, but that inference
was not intended to =zay that this agreement has any
preclusive effect. We haven't taken any position
on that point.

JUDGE REICH: Okay, thank wvou,

JUDGE STEINW: I have--

JUDGE WOLGAST: I'm sorry, just to follow
up on that. In the agreement as I read it--1in
paragraph 27 I think it was--talks about instances
cutside of waste emission units. Any other
violations, I take it, are purported to ke coveread

by this agreement or corder, and there would be no

MILLER REPORTING CO., IHOD,
735 - ATH STREET, E&.E.
WASHINGTON, D.C. 20003
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gquestion teo be the subject of other eitizen or
cther enforcement action.

MR, KAPLAN: Abzoclutely, that's correct.,

JUDGE STEIN: I have a couple of guestions
relating to the impact of this agreement on
gompanies who may have applied for a permit or
reported emissions, or may currently be the subject
of an congoing investigation. While, admittedly,
thisg may be a small univerge, I was wondering if
vou ecould explain to me whether such companies
would be eligible to participate in this agreement
or not.

MR. KAPLAN: There ig a proviglion of the
agreemaent that provides EPA has the discretion to
foreclose entry for anyone that has an ocutstanding
notice of vieclation against them. And that’s part
of the process as reviewling all the applicaticns
that we received to see if we want to alleoew any of
those entities in.

In fact, there are some Ccompanies within
that universe, and we haven’'t decided vet if we

intend to allow any of those farms that have

MILLER REPORTING CO., XHC.
735 - 8TH STREET, =.E.
WASHINGTON, D.C. 2043403
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ocutstanding invegtigations against them into the
agreement , It‘s up Eo vou guys' digcoretion.

JUDGE STEIN: But these would only be
invegtigations for which a forma 1NOV has already
been igsued?

ME. KAPLAN; The way we drafted it, it‘’s
an NOV or other investigation, 8o it could be
gomething more informal than the NOV,

JUDGE STEIN: How ia it that wvou would
have sufficient information to develop and proceed
with an NOV againsat, you know, company X or ¥ with
your representing to us that, you know, for the
remainder of the universe there’s not enough
infermation, and so¢ that this 1s a reasonable
environmental solution to a challenging problem?

MR. KAPLAN: Your Honor ralses an
excellent peint, and what I want to make absolutely
clear, we certainly have encugh informaticon, if we
go out and do the monitoring ocurselvez, to congclude
that a violation has or has not occcurred. I'd cite
to Your Honor the Buckeye cace where we spent

months and months doing our own monitoring and

MILLER REPORTIMG O, , INC.
735 - &TH STREET, £.E.
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pursuit of 114 in federal court to get the data.
And after literally years of investigation, we
managed teo conclude there was a violatien and did
manage teo pursue that.

8¢ if we do sort of rifle shot one off
moniteoring, we can conclude there iz a viclation.
What we can't do at this time is, on the basgis of
emissions factors asg would be commonly found in,
gay, AP 42, conclude that a defendant has exceeded
or would not have exceeded thresholds.

JUDGE STEIN: Well, what if, instead of
appreoaching things as you've c¢hosen to proceed, EPA
decided thiz was an area of need, went ocut and did,
you know, used its own funds, did these studies,
didn't provide long-term covenants not to sue, left
itgelf copen in case there was a particular
cgircumstance that needed to be addressed, why
proceed issue you have az opposed to the more
tyvpical way that the Agency has proceeded in the
past?

MR, KAPLAN: We feel we've gotten the best

of both worlds at this point becauge we have the

MILLER REPORTING CO0., INC.
73R - BTH STREET, £.E.
WaASHINGTOM, D.C, 20003

(202} E46-65€6




‘Il' wea

'_I:

[ ]

S|

.

H]

o

~J

L]

L]

11

12

13

14

15

16

17

15

15

20

21

22

32

agreement with respondents for the monitoring, and
resgpondents are bound by those results. Bo we've
got thoge pecple on the road to compliance.,

A8 to evervone else, that whole universe
where there might be noncowmpliance, we retain our
crucial enforcement authority, and all those farms
remain subject to enforcement. S50 we can proceed
against those farmes, anyone that haen’t signed up.

JUDGE STEIN: How big is the "everyone
else"? Is it approximately half? Do you have any
idea of a number of companies that are not
represented by the companies that are participating
in this effort?

MR, KAPLAM: It'g wvery difficult to say
what that universe is8, especially when you consider
the gize. But i1t seems to usg after preliminary
review that we’ve gaptured most or a lot of the
largest farme. To say with precision isn’t
poazsible.

We've heard there have been reports that
there are 15,000 CAFOs, perhaps more. We have a

univerae here of 6,800 farma. That =till leaves

MILLER REPORTING C3., INC,
735 - 3TH STREET, 5.E.
WRSHINGTON, D.C. 20003
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many potential enforcement targets.

JUIDGE REICH: Can I ask a question akout
the funding of the monitoring study? Unlessg the
one I read, the CAFQ when it talked about
regpondents belng responsgible for the payment of
fundg, what 1 envigioned is that respondents would
actually make payments in addition to the penalty.

But then we got the filing frowm the
reapondents, and in it, 1t says, Jguote, "Rather
than collect 52,500 from each participating AFOQ,
each participating industry sectcer chosge to fund
its portion of the study with previously collected
industry funds. For example, the swine induastry
through the National Pork Board has set aside
56 million for the Bwine portion of the air-
monitoring study, and the egglayer industry through
the American Egg Board hag set asgside 32.8 million
for the egglayer portion of this study." Let me
ask a few kind of connected gquesticnz and ask you
to address it.

First of all, do I read that as meaning

that none of the respondents is actually expected

MILLER REPORTIMNG OO, , INC.
73k - 8TH STREET, S5.E.
WASHINGTON, D.C. 20003
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Lo pay cut additional funds once this agreement is
gigneaed?

Secondly, if the meoney is in fact coming
from these industry asscciations, do vou khnow--and
I'11 ask reppondents the same guestion--do vou know
if there‘s any attemnpt to cerrelate whaere thoge
moneys came from with the particular respondents
who have gigned this agreement? and, if not, then
ign’t the nexus between that AF0 and the funding of
the monitoring study kind of really an illusory
cne?

MR. FEREGQUSON: Well, Your Honor, each of
the respondents does have a legal cobligation to
make sure that the money is paid, but you are
correct, if, for the vast majority cof them, these
trade associations will be kicking in the money to
pay for it,.

JUDGE REICH: &And this is not coming from
any fund that was specially created for this
purposetr This is just out of funds thev’ve
¢ollected for other purposes, pregsumably from farms

inceluding respondents and including nonrespondents,

MILLER REPQRTING CO., INC.
735 - BTH STREET, S.E.
WASHINGTON, D.C. 20003
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ie that correct?

MR. FEREGUSON; That’s correct, and we did
not get inte the details with them or the legality
of--they're--even come with what they call checkoff
funds- -

JUDGE REICH: Um - hmm .

MR. FERGUSON: -~that’s a pot of money,
and I think Bruce could prebabkly explain it--

JUDGE REICH: Okavy.

MR. FERGUSON: --if vou want us to expiain
that a little bhetter how that all works.

JUDGE REICH: 8o doesg that mean that, in
essence, a nonresgpondent is funding the atudy to
the game degree that a respondent could be funding
it?

MR. FERGUSON: I'm going ta have to let
the environment respondentg’ counsgel answer that
gquestion.

JUDGE REICH: Fine.

ME. FERGUSON: I just deon't know encugh
about the checkoff funds to.

JUDGE REICH: Okay, thank wvyou,

MILLER REECRTIMNGE CC., INC,
735 - BETH STREET, 3.E.
WASHINGTON, .C. 20003
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211 right, the last guestion I have just
gort of goesg to the argument about the civil panel
thing, and I'm not sure it’'s <ne that, ultimately,
will make a lot of difference, but it seems to me
slightly disingenucus and make a little for teo kind
of talk about applying the penalty policy and then
goling on to gay, "We applied the penalty policy,
but we really couldn’'t capture economic benefit
because we ¢an’t guantify it, and we really can’t
apply the matrices for afflecting (ph} gravity,
bacause we don’t have the inputs, because the
penalty policies are in thorse areas relatively
formulaic, and you’'re basically not applying most
of what’g in there.

S0 it seems to me that while they may not
be conceptually incongistent with the penalty
pelicy, there’s no way to take a penalty policy and
derive a number that looks anything like the number
you've derived and, therefore, the more important
inguiry is whether the penalty accurately reflects
application of the statutory factors rather than a

penalty policy.

MILLER EEPORTING O0., INC.
735 - 8TH STREET, %5.E.
WASHINGTON, D.O. 20003
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Am I misreading the situation here?

MR. FERGUSON: I dont think so. I'm
30rry to digsagree with yvou about the disingenuous
part, but the--I think you’‘re correct, we could not
do the work sheets that vou find at the end of
thege policies and f£ill those out. We locked at
the statutory penalty criteria that are basically
the same in the statute for--(inaudible)--and uszed
those to ¢reazte the scaled penalties.

We looked at the mitigating facteors like
litigation risk and fairness under the other
matters that, you know, Justice may reguire.

JUDGE REICH: Um-hmm .

MER. FERGUSON: 8o I think, generally, ves,
we agree with you.

JUDEZE REICH: Ckay.

JUDGE WOLGAST: I wag ¢urious asg to why
vou <¢ouldn’t address economi¢ benefit in any way.
You’ve made estimations based on the size of
operation. &As Mr. Kaplan saild, you’wve bhrought
enforcement actions in other instancea. I wasn‘t

reading in any ailr submissions exactly why that

MILLER REPORTING CO., INC.
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couldn‘t be estimated in this casge.

ME. FERGUSON: Well, the main reagon ig--
well, there’s a couple of reaszons, Your Honor.

It's where vyou're geoing to get a lot of economic
kenefit, it will cccur if someone is a major source
under the Clean Air Act, and they have Lo install
Bact or Laer type egquipment.

And just trying to figure out who falls
on, you know, akove or below that line, it's just
not possikle. That‘s why we're doing the study, to
try to figure out, vyou know, how many, 1f any, fall
above that line or be subject to those zorts of
expengive reguirements.

Secondly, as I had mentioned in my remarks
sarlier, we just don‘t have any handle whatsoever
on what's going to turn cut to be the appropriate
emissgion control equipment for those major sources.

For example, Bob mentioned the Buckeve
c¢age which we pursued. In settlement of that case,
they put on what they call "particulate impaction
syvatems," which were cardboard that sitz cuteside

the fan, and the particulate gets the cardboard and

MILLER REPCETING CO., INC.
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dropas down instead of being dispersed into the air.
Those systems worked well for a little while, and
then the cardboard fell apart.

So that’'s very tyvpical of where we are at
this point with emisgion controls for these types
of facilities. Theres a lot of good ideas out
there; they just haven't been investigated fully.
We gertainly aren't very far along the xoad in
trying to figure out what are ultimately going to
be the Bact and Laer type systems that are
determined to be and should be installed on these
facilities.

JUDGE STEIN; AIR hag argued, at least in
the initial papers that it submitted with us, that
these really aren’t enforcement actions as a
practical matter, but this is essentially
rulemaking done without proper rulemaking
procedures. How do you respond teo that argument?

MR, KAPLAN: Well, that's a matter before
the D.C. circuit, and I hesitate teo weigh in on
that guestion. I would refer Your Honor to our

response to comments where we did answer that

MILLER REPORTING CG., INC.
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gquestion, that these are not affecting an entire
industry. Thia is not an agreeuwent that has a
right effects or applies to an entire industry;
instead, it'2s az to individual actors who
participate, who sign up, who settle with the
government, just like any other settlement,

So again, I leave that for the D.C.
circuit, but we did respond to those comments in
full on July 12, 2005.

JUDZE STEIN; Doesn’t this agreement allow
the potential for years to pass before the
particular equipment thatfs appropriate for certain
facilities to be known?

ME. KAFPLAN: It does, Your Honor, and our
response teo that 1s any way you slice it, it's
going te turn out Lo be vyears before we get this
indusgstry into compliance with the Clean Air Act,
CERCLZ and EPCRA.

We have two ways te do it: We have
traditional enforcement, and we have this method.
traditional enforcement iz not going to get there

any fasgter, and, in fact, we’'d say, based on osur

MILLER REPORTING CO., INC.
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experience litigating these cages in 8pecial
Litigation and Projects Division, will get there
much slower. We've managed to finish two of these
cases in five years as opposed to what we’'re doing
hara .

0f course, we said in cur 114 (pht
respondents have defenses to that 114, and in
every casge thug far have taken us to court and
fought very hard, I guess, the 114 reguest. We'd
have te enforce it, get the monitoring done, then
determine compliance, Then and only then will they
gsubmit permit applicationgz, and we're back where we
are in just two short vyears here.

I would again rafer to the Chevren case
where the court considered exactly the same issue.
Environmental groups challenged the congent decree
sayving: Loeck this is not going--there will be on
contrel put o £ill 2011, eight years from now.

And the court said: it'se, compared to
what you get in litigation, eight years is not an
unreasonable time pericd when compared to the

complex Clean Air Act litigation,

MILLEE REFORTING CO., INC.
735 - BTH STREET, S5.E.
WASHINGTOMW, D.C. 20003
[202} 546-BBREE




® -

=

o]

]

1Y

Ln

o

~]

L]

o

14

11

12

13

14

15

16

17

18

12

20

21

22

42

So my sense 1z 1t requires that comparisen
not to compliance today, which is not achievable
versus instead traditional enforcement.

JUDGE REICH: Ckay., In the interest of
time, unless my ceolleagues have an urgent guestion,
I‘d like to kind of move along, okay?

Okay, thank you, Let me ask counsel for
respondents to take the podium and identify
themaelves for the record, and you have, I believe,
gort of five minutez, and then I helieve we
probably will have some gquestions based on your
submisgsion.

MR. SCHWARTZ: Thank veou, ¥our Honor. My
name is Richard Schwartz. I am with the law firm
of Crowell & Moring, and I‘m representing six
respondents, whe are indicated in our brief. And
the first thing I wanted to do was address the
gquestion that had been addressed to Mr. Kaplan.

The guestion was what was EPA’'s posgition about the
fact of digagreement on state suits or citizen
gsuits? And I wanted to confirm that he is exactly

correct: EPA made no promises to ug about the

MILLER REPORTING CO., I[HC.
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position they would take on that subject.

Two other points should be noted from the
decree--rather from the consent agresments. One ig
that nuisance suits are specifically outside the
agreaement and, in fact, 1f a company receives an
order to ¢omply with a nuisance suit, that company
must comply with that order in order to retain the
covenant net to sue.

Second 1s that imminent and substantial
endangerment claims are alsc outside this
agreement, and the bottom line is that 1f health is
being affected, that is not protected by this
agreement. What iz protected is the sort of
administrative requirements that come from
thresholds that are derived from emisgsion rates,
which is the subject of the agresment.

The sgecond thing I wanted to talk about is
gsomething also that came up in guestioning, and
that‘s the alternative, see, now, couldn't EPA do
better by either bringing lawsuits or issuing
administrative enforcement agreements? &aAnd the

answer from experience is very clearly no. And T
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can tell you from personal experience, because I've
been on the other =silde of those actions, and I can
tell vou what happens when EPA jigsgues a 114 letter
Lo a company.

And to put this in context, the cozt of
monitoring is so high that there is no company that
will simply go ahead and do it without a fight or
without, you know, protecting itself in any way it
can. In this study the cost of monitoring a single
barn is about $750,000. The cost of monitoring a
lagoon is roughly 360,000,

Now, thesge are wery, wery thorough kinds
of meonitoring agreements, but vou can back off from
that, and what a coumpany would have to do, and you
gstill ¢ome up with a gigantie amcunt of money for
an individual company or an individual farm to do
this monitoring.

How, vou look at what happens when a 114
latter isg igsued. The first thing that’'s going to
happen 1s8 they’re going to hire somecne like me or
maybe somebody smarter than me to read the letter

and figure out what they have to do, and then what
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they’re going to learn that they have to do 1s hire
a consultant, And maybe it‘'s a good consultant and
maybe it isn‘t, because there aren’t too many whe
are really expert in this area.

And the conszultant hasg Lo figure cut what
he has to know in order to do an estimate of the
emlissions from the particular farm, and remember
that under Section 114 the obligation iz to
determine whether the farm is or is not in
violation of the Clean Air Act, and so for that
kind of letter what the farm will do is produce an
anaswar to that guestion, will do encough monitoring
to provide the answer to that guestion, but that 1is
not encough monitoring to give the kind of
information-that the study is preducing and not the
kind of infermation that the Agency would need Lf
it wanted to have a much more broad-baged
understanding of ewmissions from these farms.

And all of this--and so the end--at the
end of the day what the Agency will get will apply
to that farm. It will answer the guestion that the

gtatute reguires the company Lo answer, but 1t will
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not give EPA the kind of information that the
Agency would like to have and on top of that, it
will take & lot of time.

It toock time to devise this study using
the best scientigts in America, It would take time

and will take time for the consultant to figure out
what to do to check the data, to get the data, to
write a repeort, and that’s after negotlation over
the zscope because, usually, we believe the agencies
ask for too much and o thosgse things are
negotiated. And sco the time for the simplest kind
of information reguest, which is the Section 114
letter, i3 not 2o much different from the time
we’'re talking about here, and at the end of the day
tha Agency would not get what it wanted, And even
in the simplest kind of response, you’d expect the
farm to spend roughly $100,000 in doing that, and
there are not a lot of farms that can simply affoxd
to de that.

With respect to this agreement by acting
collectively, a large farm, a one that’s 10 times

the size of a CAFC would be paving a 81,000
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penalty, which is roughly 1/100th of what thevy
would have to do if things went well under a
Section 114 letter. &and so the benefits of doing
this are ockvicusg both for the farms and for, on an
individual basis, because it’'a--in a sense it isa
indeed like insurance, but on the other side the
Agency 1s getting information that would be--it
would not get any guicker and will bhe wmuch, much
better doing it this wavy.

With respect to the litigation opticons,
yor just wmultiply all that in terms of the cost.
You‘re talking abkout $150-t£o-5300,000, scometimes
millions of dollaras for the farms to defend these
gsuite, and what you end up with then is a battle of
axpaerts. You get the farms’ expert on one side,
the government's expert on the other side, and the
judge picks between them ox maybe cuts--gplits the
difference. 8¢ again the value of the information
iz mot the game, and the length of time is probably
longer.

T mean you're talking about, easily, two

to three years for litigation to run itz cauree,
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which 18 probably longer than this agreement would
take as well as the very high costs.

I wanted to just briefly show vou the
specificity in terms of the vielations alleged,

The brief in the agreement itsgelf show exactly what
provisions are covered. Wwhat I wanted to do if T
can, 1f I can make this work--1s this--yveah, 1s put
out the Attachment A, 3if that’'s showing up on your
gcoreen, that i1dentifies the sources.

This 1s 2imply a drawing by E&S Swine, ,
one of the companies I’'m repregenting teday, of the
emisgssicn sources that are covered. And it‘s a
pairing of nurseries, farrowing facilities,
gestation and breeding in a swine facility, and
this company‘as gwine facility. It simply draws 1it.
Thogde are the emission sources.

JUDGE REICH: TUm-hmm,.

MR. SCHWARTZ: Then with respect to the
lagoon, for example, there’s a specification--and
there’'zs one of these sheets for each of the
emigsion sources--that shows the particulaxs about

that particular source that’s covered by this
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agreement.

And 8o in terms of knowing which gources
are covered, the answer ig that, and then for a
barn we’ve got a sheet that shows exactly what the
emiggion points are at that particular barn. And
there’s one of these for each of the sources as
well.

And g0 that E&S Swine and EPA know exactly what's
covered by this agreement when each of them signs
it.

JUDGE REICH: Okay, thank vou. Let me ask
a couple of gquestions really relating to things
that we've already talked about, GCGne, I guess, is
less a guestion now than a comment.

When I went through your submission, I
notice vou talked about the reason for entering it
into the agreement, and it gay the agreements
protect the farms by providing repose and certalinty
of obligaticon., And I gather that that would
certalnly be true relative to the federal
government . Whether it's true to either state suit

or citizen sult is less clear, and from what I
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undergtand either you’ve sort of made that judgment
on yvour own or vou're willing toe run that risk.

And I'm not going to ask you kind of which of those
it is.

In terma of the guestions that I asked
counsel for OECA about the $2,500 per participating
AF0, can you address the pot of money that thisg is
coming from and whether there iz any <¢onnection at
all between that money and the respondents to these
actions in & way that disgtinguishes bhetween
regpondents and parties that do not settle with the
Agency?

MR. SCHWARTE: The answer to the issue
about the 25 hundred is that each company that
signe the agreement agrees to be persconally liable
for the cost of the monitoring study up to the 25
hundred. Mow, the hope is that they will not have
to spend the money, but they underatands that they
c¢an be called upon te spend $2,500, and that 1is
linked directly to the individual who zsigns up.

With regpect to the pot of wmoney, the

guestion- -
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JUDGE REICH: Um-hmm.

MR. SCHWARTZ: ~--the guestion you answered
garliexr, the link is not based on the individual
farm; the link comes from the fact that these
groups made a judgment about their industry and
whether this would be beneficial.

JUDGE REICH: Um-hmm.

MR . SCHWARTZ: And they decided that it
wag. Now, the farms that sign the agreements are
represgented, generally; their interests are
represented by these groupse, that's why they’'re
formed is to represent farms like thess.

JUDGE REICH: Um- ko .

MR. SCHWARTZ: So only in that sense 1s
the money coming from them. 3o the two sources
that are coming perscnally from them is, one 1g the
penalty, and the other iz the cobligation teo apend
up to $2,500
for the monitoring study.

JUDGE REICH: 50 if, in fact, the
agsociations pay as they anticipate paying, then

the only direct financial impact on a giwven
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respondent 1s the amount of the penalty?

ME. SCHWARTZ: That's correct,

JUDGE RELCH: Okay. We had asked a week--
Judge Stein did--if they knew even roughly what
prercentage of the wvaricus industry sectors had
agreed to thege CAFOs relative to either the swine
o»r the egglayer industries. Do yvou have a ball
park sense of those numbers?

ME. SCHWARTZ: It's only a ball park
gense. The census of these farms is not very
precise, but for this--and, in fact, it's really
only for the egyg industry. I think it’'s very high
Eor the egg industry. It's like, something like
three-guarters.

For the swine industry, I just don’t know.

JUDGE REICH: Okay, thank vou,. Good,
thank vou s¢ much.

MRE. SCHWARTE: Thank wou,

JUDGE REICH: And now we will ask counsel
for BIR to identify himself for the record and then
proceed.

MR. NEWELL: Good morning, and may it
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please the court, my name 1s Brent Newell. I am
counsgel for Association of Irritated Regldents and
Iowa Citizeng for Community Improvement. I'm also
appearing on behalf of the other four environmental
groups that we've identified in our papers.

I've three points this morning. This
firat geoes to a compliance with Part 22 and Section
113 of the Clean Alr Act.

The second point relates to the
application of the penalty policy, and my third
point inveolves compliance with the Miscellaneous
Feceipts Act. But as a preliminary mattexr, I just
want to emphagize that our organizations believe
that this 18 a rulemaking disguised as an
anforcement action. And all the issues that are
coming to light through the guestions here show the
basiz of really what EP5 crafted as a sguare peg
and how it's trying to shove it through a zround
heole.,

There are two provisions in the
Consolidated Rules of Practice that apply. First

is Bection 22.14(a) (2}, which reguires that EPA
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make specific allegaticons as the provigions of law
which have been violated. the CAFO wioclates this
gection because 1t zaye that 1t alleges wviclations
of any other federally enforceable state
implementation plan requirement for major or minor
gources bhasgsed on quantify congentration or rates of
emieszions.

Bagically, what they’'re saying ig: We're
incorporating all 50 states’ state implementaticn
plan into thisg agreement, and we’'re alleging
viclations of anything that might apply without any
gspecific reference.

They need to he specific about the types
of allegations that go inte this CAFO. There's one
cage that EPA cited in its supplemantary brief,
this Advanced Auto Parts case, and that case zhows
the kind of specificity that should go into an
agreement, That casge alleged violations of RCRA,
RCRA implements its provisions through the states
just like the Clean Air Act deoes. In those
provisions, in that corder, there are page upon page

of state administrative code requirements that are
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alleged to have bheen viclated. There’s no such
detail here. So with that respect we're viclating
the Congolidated Rules of Practice.

The other, and more apparent wviolation
that the Board s identified, is the lack of
emigsion rates allegaticons. All the wiolations
that are supposed to be resgcolved through the so-
called enforcement action are based on emissgion
rates, whether it'g a Title 5 emigsgion rate of 250-
ton per vear, or 100 tons per year; 1f it's a PSD
emigaion rate; if it's a new source review emisgglon
rate basgsed on an honest human area (ph) status. We
have all different soritz of thresholds.

For example, an oczone nonattainment area

has a serious area of threshold of 50 tons per year

of all organic¢ compounds or oxiltes or nitrogen. If
it's severe, it‘'s a 25-teon thresheold. If itr'= an
extrems aArea, 1t's &a 10-ton threshold. Thasze

unalleged SIP viglations have even more sgtringent
mineor scurce thresholds. For California SIP
ragquires Vesterville {(ph) will contrel technology

for an emission unit with two pounds or more per
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day.

None of these thresholds exist in this
document . They don't exist in Attachment &, and
they’re not determined until several years down the
road. Again, the Advanced Auto Parts case ghows
why this agreement does not comport with the audit
pelicy. The audit peoliey reguires that the
vionlations he identified and corrected before the
order is isgsued. In that decigion the f£inal order
gald: Here are the violations, and we are finding
that viclations have been corrected, and we're
igsuing the order resolving these viclations.

The vioclations haven’t been identified
here, and thev’re not being corrected at the time
of the order. Mr. Kaplan made rxeference to the
audit policy as an example of why this thing
comports with the law. And, guite frankly, when
you look at the eight or nine regqguirements that the
audit policy sets forth, thils does not meet any of
thoege.

I find it very interesting that EPA says

that the paucity of data, the abgence of data,
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justifies thig unigue approach; yet they say
there's not enough data to make allegations
gufficient to justify either enforcement actions
outside of this agreement or digagreement itselE.
That’s an internal contradiction that has not been
regaclved,

I want to go guickly to Section 113
because it lays out some reguirements about both
adminietrative penalty orders and administrative
compliance orders. EPA contends that this is an
administrative penalty order. Section 113{D) {1)
limits EPA’s authority to assess penalties in an
administrative penalty order to a 1l2-menth peried.
It can go beyond that period if it gets the
Attorney General's consent.

Right now this=s agreement does not specify
what period penalties are being assessed. EPA sayd
that penalties are for past and future wviclations.
Well, if we Jjust look at future wviclations, there's
a potential window for three and a half to four
yearsz of penalty period. If we’'re locking at past

viclations, there’s a total of five years--well,
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that*s the citizen suit statute of limitations. I
den’t know what the statute of limitations is for
the government, but there’s a very large window of
penalties that are being assessed here, and their
authority is for cnly 12 mentha. There ig no
information that says that they'wve consulted with
the Attorney General, and they’ve consented.

In terms of a compliance orderxr, EPA argues
that this doesn’t how many (sig) e¢lients’ aspects,
We disagres, For a compliance ocrder the violations
must be corrected within 12 wmonthsg. Hare
carrection does not cccur until three and a half
vears after they used the emissgion estimation
methodologies, and then there’s an additional
peried where they have to apply for a permit and
install technelogy, if they’'re in wvioclation of the
Clean Air Act. But, clearly, that 1Z-month period
in Section 1132 is not being met. That*s 112 {A} {4),
by the way.

The penalty reguirements. hgain this is a
perfect example of why this is a square peg being

shoved intoe a round hole. They say that they’'wve
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applied the penalty criteria. That isn’t possible,.
It ig imposasible for the Agency to have applied the
penalty criteria to the 20 respondents here today
becauvuse they decided what the panalty would be
before they gigned up for the agreement, EP2 had
no lidea who these respondents would be before they
signed the agreement. EPA could not possibly in
any realm of reality apply the penalty criteria to
these respondents.

Now, there are penalty pelicies that exist
for CERCLA and EPCRA and the Clean Air Act. CERCLA
and EPCRA has a minimum penalty peolicy of $6,251,
The Clean &ir Act has a minimum penalty policy for
failing to get an operating permit or installing
bezt available control technology that’a §15,000
per day. What we have here is a penalty of about
600 or $1,000, depending on the size. We don’t
know how many days these penalties are being
asgsessed.

Clearly, if it's just for one day, we're
loocking at about two percent of the applicable

penalty policy. &And as I said earlier, there’s no
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way that EPA could have applied these criteria to
that premium standard farms contract grower whose
Attachment A was put on the monitor.

My final point gocea to the Miscellaneous
Recelpts Act, and the c¢ourt has brought up an issue
about the use of checkoff funds going towards this
monitoring program. The checkoff funds are
collected pursuant to federal law in such a way
that there was a challenge brought to--under the
First Amendment--to the use of checkeoff funds by
producers who had--wheo felt that their apeech was
being compelled by the advertising campaigns that
uge these checkoff funds. And the Supreme Court
ruled that this was government speech and wag not
subject teo that limitation,

Now, this money is collected pursuant to
these government programs to advertise and promote
those products. It*s being used here for the
monitoring funding, so I think that raises a very
interesting Miggcellaneous Recelipte Aot guestion.

I think also, Jjust loocking at the terms of

the agreement, you can see the degree to which EPA
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controls. EPA reguires resgspondents to esgtablish =
monitoring fund; EPA set2 the amount that each
respondent must be required to submit or be
accounted for; EPA c¢onvened the experts to develeop
the monitoring protocol; EPA must rewview and
approve the monitoring plan; EPA must approve the
independent monitoring contractor. If hefore
completicon of the study it appears that there’s not
enough money, the so-called independent monitoring
contractor canneot commit to use additional funding
without EPA approval. EFA has its hands firmly on
the strings of this moniteoring plan such to the
axtent that it controls substantial components of
its operation.

I do want to ask the court that it should
decline to ratify this agreement, and we believe
that it’s a rulemaking.

JUDGE REICH: Thank vyou, Mr. Newell, Just
a couple of guestions. In terms of consistency
with penalty policies, is 1t not true that both of
the penalty policies that are replicated here have

language that indicates that the Agency can deviate
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from the penalty policy if it makes an appropriate
finding?

MR. NEWELL: BSure. That'z absclutely
gorrect. It can deviate from those policies, buk,
as I menticned, thexe is no way that EPA coculd have
made any of thoeose findings with respsct te the
regpondents. It has no information about the
duration of the viclation; it had no information
about the esconomic performance of the particularxr
operation other than ites size.

And I would like to point out that there
is a basis for EPA to figure out what the economic
benafit would be. EFA‘’s website--epa.gov/aastar,
2=-3-8-T-A-R, inc¢ludea an entire program of
pollution contreol technology in use at the manure
storage lickins (ph) for capturing the emissicns.
It contains cost data that shows farmers that it is
efficient for them to install these systems and
protect thelr neighbors.

As Mr, Schwartz pointed ocut, there iz a
significant cosgst of monitoring if EPA were to send

them a 114 order. Thoge costs can be factored into
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an econeomic henefit analysis.

JUDGE REICH: (@Going back to the way
penalties are established, we have, as I remember
it, seen other enforcement initiatives industry-
baged that did structure penalties up front hased
on a multiple of something that related to the
particular facility, a number of facilities or
whatever, but it wag gtill pretty black and white.
You just locked at a number and you came up with a
Fenalty.

Ag I remember it, the Bakery Partnership,
which ig one of the thingsz you actually cited for a
different purpose with some degree of approval was
kind of structured along thosge lines, You were
saying that the Agency cannot come up with a
penalty formulation based on the kinds of criteria
that went into a matrix, essgentially, that was
created for these agreements; that it has te wailt
and get that facility’'s specifi¢ information before
it ¢an even create that matrix.

MR. NEWELL: I think there’s a posaible

middle ground that you’'re suggesting that was
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applied in the Bakery Partnership agreement. Eut
thia gituation dees not even approach that middle
ground., We’re only looking at the size of
facilities based on thresgholds that EPA has come up
with for purposges of water pollutien control, not
air peollutiocon control.

JUDGE REICH: Do you think that the
factors thev’ve leooked at relative to number of
facilitiea, size of facilities are unrelated toe the
environmental impact of the wioclations?

MR. NEWELL: I haven’t ssen anything in
the record that takes thoge thresgholds and equates
them to the anvironmental impact of air emissions.
80 I would say that there has been no nexus drawn
between thosgse thresheolds and the penalties that are
bheing assessed here.

JUDGE STEIN: Can you explain to me--and I
realize part of your earlier remarks was intended
to do that--exactly how the monitoring fund under
which no funds go to EPA violates the Miscellaneous
Recelpts Act?

MR, NEWELL: I would really like to
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1 [lexplore that 1in our brief that’s due in a week.
2 And I'd be happy to go all out on that issue,.

3 | It 2--EPA Jjust can’‘t pass the hat arcund and

4 fleollect money through an esnforcement acticn in
5 ordexr to accowmplish a goal. and, you know, the
6 [[Miscellanecous Receipts Act is set up te prevent
7 that kind of fund-raising by the government.

B JUDGE WOLGASET: But here they've

9 gpecifically structured it s0 that the government
10 ignt in receipt of money for the compliance

11 [|aspects, do they not?

. 12 ME, HNEWELL: I think EPER knew about the
13 ||Miscellaneocus Recelipts Act when it crafted this
14 agreement and tried teo circumvent that restricticn.
15 ||But just because EPA doesn’t <¢ontrol the bank
16 [|account or employ the bookkeeper, EPA still is
17 controlling subetantial subkstantive components of
18 the monitoring program to the point where it has a
19 ||degree of control over thie. It's demanding the
2¢ ||money, and it’s saying how the money should be
21 [ spent, and it's dictating the plan and who's

22 ||running it. EPA might as well be writing the
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checks.

JUDGE STEIN: But how ig that any
different from the other kinds of typical consent
agreements you would see where a company that's
been in noncompliance is reguired to take certain
steps to come into compliance, and they’re reguired
to submit a plan £to the Agency, and the Agency
reviews the plan and they modify the plan? How is
this any different than that, that the Agency hag a
measure of overgight to assure that, in fact, the
company ig taking reasonable steps to come into
compliance?

ME. MEWELL: I‘d direct the court to a
guidance document BPA‘s promulgated in terms of
implementing the =set policy, and it’s the guildance
concerning the uzse of third parties and the
performance of SEPs and the aggregation of SEP
funds. It*s dated Septembexr 15, 2003. In that
decument the guidance suggests that if defendants
make a cash payment to a third party for a project
where EPA retaing discretion to direct the use of

that money, then that viclates the Miscellanecus
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Receipts Act.
We'll attach that guidance document for--

JUDGE STEIN: But this is not a SEP, as I
understand it. Thisg meonitoring fund, as T
understand it, there’s no reduction in the penalty
amount because of the performance ¢f the monitoring
fund issue you would expect in a typical setup. Am
I correct in that?

MR, NEWELL: I do not have the ghility to
answer that guezgtion.

JUDGZE STEIN: Okay, well, werll look
forward to--

MR. NEWELL: We’ll address it in our
brief.

JUDGE STEIN: --seeing your brief on that
topic.

MR, WEWELL: Okay.

JUDGE WOLGAST: You directed us to the
provision in the consent agreement that deals with
the effect of this agreement on nonfederal
entities, and we hear today a clarification that

that 18 in ne way intended to incilude citizen suit
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from organizationg such as those yvou represant.
Does that not adequately protect veour enforcewment
interest?

MR. MNEWELL: Acdtually, I wag very glad the
couxrt asked that guestion of EPA, but the answer
that I heard was that: We take no position on that
issue, and we’'re going to let the distriet ccocurts
resolve it when citizens expend their resources to
enforce the law.

JUDGE WOLGAST: Well, what I heard was
that they don’t take the posgition that the terms of
the agreement precluded such an action.

ME. NEWELL: I would be happy [or this
court to make that part of any order that would
come ouk, that it does not preclude any <¢itizen
enforcemant action.

JUDGE REICH: I guees I did hear those not
taking a position either way, but when OECA comes
up, maybe they c¢an clarify exactly what Ethey were
saying.

MR. NEWELL: That would be fabulous.

Thank yvou wvery much.
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JUDGZE REICH; Thank you

MR. NEWELL: We really appreciate the
degree to which you‘ve allowed us to participate in
this preoceeding.

JUDGZE REICH: QECA, vou have five minutes
if yvou want. Ctherwiszse, we probably do have some
additional guestions.

MR. KAPLAN: 0Okay, if Your Honor please,
I‘'d take the five minutes, and let me just clarify
the issue that was railised by the Board. We have
not taken any position whatscever on that, nor do
we render advisory opinions on any of the
provigions in the usual consent decrees that we do
in ¢ourts. They may or may not have "bruth
glusome" {ph] effect,. They may or may not have
gome res adjudicata or collateral estoppel effects,
but again OECA does not, every time it lsesues a
consent decree, alao iszsue an advisory oplinion to
digtrict courts how they’'re supposed to be
interpreted and how the court sheould rule. So that
clarifies that.

As far as a rebuttal to =zome of the

MILLER REPORTING CO., IMNC.
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argquments raisged, the first argument that was
raiged was Part 22, and I think Mr. Hewell's
argument well c¢larifies that the public has
achieved aznd has attalned the notice that is
envigioned by 22.14. Mr. Newell was wvery clear an
what it is that we'‘re alleging, and it was broad,
abgolutely, but Mr. Hewell was akle to tick off all
the provisiong that are included within it. That
is exactly what’s envisioned by these rules: to
allow the public to know what EPA i1s doing, know
what 1is being settled, know what the matter is in
our allegaticons. HNo more 1g required to satisfy
that underlying policy.

My sense is, 1f you’'ve got a hole in the
fence large enough for the large cat, you don’t
have to make one for the amall cat ag well, and
that’'s exactly what Mr. Newell is5 asking us to do
iz to epecify that all of these other SIP
reguirements come within the broader context.
We‘ve pled breoadly in this case precisely because
we get broad relief. A&And it's customary and ugual

for the allegaticns of the complaint to correspond
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with the covenant not to sue, and that’s exactly
what we've done here. We're getting broad relief,
we're giving broad relisf, and that's perfectly
parallel and makes sense in this context.

s far as the MRA argument goesz, thig is
best left for briefing. I understand that Mr.
Newell’s group intendse to file a brief. We logk
forward to it because we find no MRA problems, and
as the court has anticipated, we ¢rafted this
agreement to--I would say, use the word
lemircumvent, " as Mr. Newell did, but rather tao
comply specifically with the MRA. It is our
diviaion that iz2sued the policy guidance that Mr.
Newell is e¢iting. We are well aware of that
guidance, and I will tell you that al of our
actions here comport with that guidance.

Az Judge Stein points out, this is notb a
SEP. Again, we look forward to briefing this, I
would in the meantime just refer the court to
Section 114 of the Clean Alr Act which provides
that EPA can order sampling, which is exactly what

we're doing here, where we can put conditions on
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it. We have to gay where the zampling is taking

rlace, what the location 1&g, and what the protocol

is, We are doing no more than doing that, exactly,
here We're net in receipt of funds, we dont't
expend funds, we don’t control funds. All we're

doing 1s retaining control, as we should, properly
of the protocel.

Counegel raised some i1zsues aboub penalty
as well. The first point to be made is EPA has on
cccagion determined that an industry-based penalty
ig appropriate; that the penalty factor should be
consulted but, at bottom, zgometimes 1tk makes senae
to instead go industry by industry in terms of the
penalty assesgsmeant,

And that’s exactly what was done in the
recent refinery industry--again I would refer the
court to the Chevron decision where the penalty was
baged there upon a conglderation of the factors,
but in the end based on a per barrel amount.

That’'s exactly akin to what we’'ve done here. It is
to be per farm amount and 2caled 1t to the size of

the busine=za,
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i Ag far as bend geoes, I wigh 1t were true

2 ||that we could determine what bend goes. Again it

3 JJwas my division that did the Buckeve case. We were
4 lfaced with a situation where we had to determine

5 §what wag appropriate to bring this facility under

& the 250-ton limit to make it a gynthetic minor. 1f
7 Nthey weren’t able to do that, they'd have to get a
B FSD permit. That’s the way the gettlement was

9 ||structured.
10 We leooked very carefully with the best

11 [minds =of the country to try and figure ocut what
. 12 ||BACT was, what wowrld bring this facility under 250

13 tons. We came up with two systewms that would do

14 it, one an ammoniocous system, another, as Mxr.

15 | Ferguson alluded to, a particulate impaction

16 system. One failed, did not work. The other

17 [|digintegrated. 8o it’'s just not right to say that

18 |[|we know what BACT is and what was at a labor of

15 witted (ph) c£ost here,

20 From first-hand experience and from

21 ||experience within this industry, I will tell vyou

22 that technolngies are nascent right now, and we
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don't have a way to this 1g BACT and this should ha
e been put on such that we ¢an determine what was a
delayed or aveolded cost.

With that, I conclude by saying that
nonpartieg have raized a number of isgssues. Most of
the issuez that they've raised have been addressed
time and time again in regponse, aither ac¢ross the
table or in comments. Perhape the most important
one that they’ve raised is the time that it’'s going
to take to dc this, and we've congidered that
comment and told them EPA will not walt until the
end of the two-year monitoring process before
beginning the process of developing the emissions
sotimating methodologies; but rather, we will do so
as soon as data become available.

We will do so as soon as the data will
become avallable. 8¢ they are setting out a parads
of horrlbles where thisg could take up to five
years. EPA has made c¢lear, in response to
comments, that this 1s going to go further than
that .

Thank wyou.
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JUDGEE REICH: Thank wvyou. Let me ask ons=
gquestion that relates to the agpect of giving
public neotice as to the viclations. I know that
certain statutes--I think the Clean Water Act and
Safe Drinking Water Act have provisions reguiring
notice and ¢omment on consent agreements and other
gtatutes, including the three implicated here:
Clean Air Act, CERCLA and EPCR2Z do not have
comparakle provigions,

Are you aware of anything in the
legiglative higtory of the respective statutes that
bearsz on what kind of public notice iz intended to
be given in a context like this, whether there’s
anything that distinguishes the Water Act frowm the
Air Act in that regard? Or it’s just an artifact
of what they happened to do when the statute came
through?

MR. KAPLAW: I'm not aware of anything in
the legislative history that compels more specific
notice than what we've given. I refer the court to
the general provision as followed by the Department

of Justice--that's 80,7~-and this takes care of all
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the atatutes in guestion and is intended to take
care of all of the gtatutes in guestion.

JUDGE REICH: Are you aware of anvything in
the legislative history of the Watexr Act that
indicates what the intention of giving notice under
that zatatute was?

ME. KAPLAN: I'm neot, Your Honovr. I would
be pleased to brief that point.

JUDGE REICH: Ckay. it would be helpful
just in case 1t has some analogous relevance to the
purpose of giving notice here as well even though
it is not an express reguirement.

MR, KAPLAN: Yes, ¥Your Honor, we’d be
pleased to brief that.

JUDGE REICH: 0Okay, thank you.

MR. KAPLAN: Thank yeou wvery much.

JUDGE REICH: We appreciate the
participants joining with us this merning. I kuow
I found it wvery helpful, and I'm sure the other
judges did as well.

Just & rewminder that according to the

Board’'s order of December 8, we did give ATIR the
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right to file a nonparty brisef, Mr. Newell made
reference to that, and there ig also, pursuant to
the regulations, the right of any party which would
include QECA or any of the raspondenta teo file a
responsge to that brief within 15 days, I think, of
gervice of that brief.

S¢ it is our expectation that procesgss will
play out over the next few weeks, and then the
Board will turn its attention to try to resolwve
this rather promptly.

MR. EKAPLAN: As far as the s=cheduling
goes, i1f vou multiply or add the 1l5-day. that
brings us right to Christmas or right to New Years,
I was hoping that if we could ask for a day where
extensions are given,

JUDGE EEICH: T think we will take that
under consideration.

JULDGE STEIN: I echo that request.

JUDGE REICH; Gkavw.

ME. NEWELL: We have no objection.

JUDGE REICH: Do you have any objection?

Okay, the Board will issue an order granting that.
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8¢ we will--what is the deadline under the order
ftor your fellow-up filing, Mr. Newell?

ME. NEWELL; It'"a on Tueszday, a week from
today.

JUDGE REICH: A week from today? Okay,
and you’re comfortable with that dater?

MF. NEWELL; Absolutely.

JUDGE EEICH: Okay. S0 werll stick with
that date, and we will issue an order allowing the
filing of responses by January éth, We will not
further extend that date.

Okay, thank you. This hearing is
adjourned.

{Whereupon, at 11:25 a.m., the hearing was

adjourned. )
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